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中  文  摘  要

	一、问题的提出
一般而言，财产继承是指家庭财产从一代人向下一代人传承的整个过程，是前工业社会人们获得财产的重要方式。但历史地考察证明，继承所涉及的内容绝非以“财产获得”和“财产传承”为限：梅特兰（F. W. Maitland）认为，“继承的本质是生者对死者社会角色的延续”；希恩(Michael M. Sheehan)认为，继承是家长控制财产未来去向、实现个人愿望的主要手段；普拉克内特(T. F. T. Plucknett)则强调，“尽管继承主要是指家庭财产的传承，但它更是维护家庭稳固的有力保障。”；霍姆斯(G. A. Holmes)指出，地产继承以及附着在地产上的司法权继承是上层贵族家庭延续和扩大影响的主要手段，是政治权力的体现；杰克·古迪(Jack Goody)则认为，考察财产继承问题，不仅是再现社会体系的主要手段，也是重构家庭内部关系的重要途径，因为家产继承既能析分财产，也能析分人群，在夫妻之间、父家长与子女之间、兄弟姐妹之间构建良好关系或是制造分歧。
可见，财产继承还涉及家长个人愿望、政治权力、家庭关系和婚姻等诸多因素。13-18世纪的英国财产继承也不例外，它与政治权力、法律实践、婚姻、家庭、妇女等诸多问题有着不可分割的联系。因此，笔者认为，在考察13-18世纪英国财产继承时，不能就事论事，而应将财产继承与上述诸问题结合起来，进行综合研究。循着这种思路，笔者选取了“家庭”作为中心视角，希望能够在财产继承与家庭内部关系（intra-familial relationship）之间建立联系。本文所称家庭内部关系是指各家庭成员之间的情感亲疏关系。从类型上讲，家庭内部关系主要包括父家长与子女之间的关系、夫妻关系（父家长与其妻之间的关系）、子女之间的关系等。之所以选择这一中心视角，是因为家庭内部关系与财产继承联系最为密切，家庭内部关系在很大程度上会左右财产继承的结果，而财产继承的结果也会对家庭内部关系产生重大影响。

但在二者之间建立联系并非易事。英国财产继承体系头绪繁多，家庭内部关系也非一成不变，找到一个切入点并不容易。笔者认为，在英国复杂的财产继承体系中，父家长自行设计的家产分配方案（family settlements）是一个不错的切入点。家产分配方案是父家长因对当时盛行的财产继承制度不满而自行设计的家产分配传承方法，其中流行于13、14世纪的是限嗣继承（entail），15、16世纪则多用托管（uses），而在17、18世纪被广泛采用的则是家产析分契约（strict settlement）。通过这些变通办法，父家长规避了普通法继承规则和封建土地保有制的相关规定，在一定程度上实现了自行安排其财产未来去向的愿望。笔者认为，由父家长设计的这些家产分配方案，最能反映当时英国人在财产继承方面的意愿与心态，进而折射当时的家庭内部关系。因此，本文的中心任务是考察父家长自行设计的这三种家产分配方案，并试图在家产分配方案与家庭内部关系之间建立联系。具体而言，本文的主要目标有三：一是通过考察父家长设计的家产分配方案揭示他们在安排子女、妻子和寡妇继承份额时所具有的矛盾心理；二是通过分析家产分配方案对家庭内部关系的影响透视13-18世纪英国家庭内部关系的变迁；三是通过考察家产分配方案对普通法的规避，认识法律与实践的关系。
实现上述目标需要解决下列问题，在13至18世纪这600年中：占主流地位的继承法是什么？父家长为什么要设计家产分配方案？父家长在何种程度上能决定家产的分配方法；父家长设计的家产分配方案要实现何种目的；父家长设计的家产分配方案对长子、女嗣（heiress）、余子女（younger children）、妻子和寡妇等家庭成员的继承份额有何影响；上述家庭成员继承份额的波动又对父家长与子女关系、夫妻关系有何影响。笔者认为，回答这些问题将有助于正确认识这一时期父家长的个人愿望、心态，父家长与子女关系及已婚妇女地位等问题，有利于更清晰地描述13至18世纪英国家庭内部关系的特征，从而有助于更准确地认识13至18世纪的英国社会。

二、应用价值

英国财产继承法规发展演变过程中所表现出的法规与实际需求的互动应引起我们的注意。在本项目关注的时间段内，英国财产继承法规并非一成不变，而是不断地补充、修改、完善。最初的普通法因不能满足封建主的需求而不断地遭到封建主的规避，封建主发明的各种规避措施大都能通过正常的渠道上升为法律，或者被法律认可。通过这种自下而上的、从实践到法规的调整，英国财产继承规则日益完善，并能不断适应封建主的个体需求和时代的需求，柔韧性和适应性不断增强。我国正处于深化法制改革的重要时期，如何让法律法规更能适应实践，并让二者有效地互动是我们亟待解决的问题。英国历史上这种法律与实践的互动模式对于我国的社会主义法制建设有一定借鉴意义。
三、主要内容

本文由导言和正文两部分组成，导言部分主要介绍了选题的意义和国内外研究动态，限制了本文论述的起止时间、地域和客体，同时交待了本文采用的论述方法和材料来源。

正文部分分为5章。第1章讨论了封建主设计“家产分配方案”的背景，说明封建主对以“封建土地保有制”和“普通法继承规则”为代表的继承模式并不完全满意。第2、3、4章则是分别考察了封建主设计的“限嗣继承”、“托管”和“家产析分契约”三种家产分配方案。这三章的讨论说明，封建主设计“家产分配方案”的过程正是他们探索改良英国固有继承模式方法的过程，也是封建主冲破各种封建束缚追求自由处置财产权的过程。但封建主在这一过程中也面临着困境，他们总是在“保持家产完整性”与“为弱势家庭成员考虑”这一对矛盾的目的之间摇摆不定，他们时而侧重于前者，时而倾向于后者，但封建主最终还是在二者之间找到了一个平衡点。这一复杂而又痛苦的选择过程不但将封建主在“理智”与“情感”之间的斗争展现得淋漓尽致，还推动着英国财产继承制度在曲折中逐渐完善。第5章论述了上述三种“家产分配方案”对封建主家庭内部关系的影响。结果显示，14-18世纪英国家庭内部关系呈现出延续性特征。这一时期，封建主最重视的一直是家产的完整性，以及与之相联系的头衔和名号的传承，其家庭内部关系并未在17、18世纪空前密切起来。同时还应看到，封建主对弱势家庭成员的关心和爱护也是贯穿于本文所考察的整个时期, 爱也存在于14-16世纪的家庭中。

四、创新之处
本文有三大创新之处：首先在研究对象上，本项目并不是以描述当时的财产继承制度为主要任务，而是以探讨个体封建主为规避主流的普通法继承规则而自行设计的家产分配方案为主要目标。首先，这种视角是以个体的封建主为研究的主体，具有创新意义，突破了之前宏大的叙事史中“见物不见人”的局限。其次，这些家产分配方案最能反映封建主在分配家产时的真实想法，最能反映他们在保护家产完整性与维护弱势家庭成员权益之间摇摆不定，在情感与理智之间不知如何选择的矛盾心态。另外，本项目还对家庭的中的弱势群体（妇女、余子女、私生子女），社会底层的平民、城市中的市民的继承习惯给予了高度重视，让这些“失语者”走到了历史的前台。
其次，本项目不仅研究主流的普通法继承规则，还对与主流法律体系并存，并与之抗衡的非主流法律体系格外关注。它们是教会法体系、衡平法体系、庄园市镇法体系。这些非主流的法律体系在英国财产继承制度发展史上发挥了重要作用，它们与个体封建主一道与主流的继承法规相抗衡，对主流的继承法规加以规避或匡正。主流与非主流之间的抗衡和妥协、斗争和融合正促使英国财产继承模式不断完善，并良性地向前发展。而且，财产继承的这种发展模式对以 “渐进”、“改良”、“妥协”为特征的英国文化模式的形成起到了可观的促进作用。
     再次，在论述财产继承的影响时，笔者拟采取文化史的研究方法，着重论述封建主设计的家产分配方案对其家庭内部关系的影响，探讨封建主在分配财产时的心理变化和情感变化。15世纪以来，财产继承就已成为学者研究的对象，但直到19世纪，学者仍主要从政治和法律的角度研究它。20世纪中期，部分学者开始从社会史角度研究财产继承，试图用财产继承史料论证家庭结构和人口变迁。近20年来，西方学者中有一部分家庭史专家开始利用财产继承史料研究家庭内部关系和个体封建主心理，并形成了以劳伦斯·斯通为首的“变革派”和以基斯·赖特森为代表的“延续派”。两派学者就近代早期的英国家庭关系到底是“延续”还是“变革”展开了激烈辩论。笔者认为，要弄清近代早期英国家庭关系到底是变革，还是延续，必须首先明确中世纪的情况。因此，本项目打算将时间跨度向前延伸到中世纪，运用中世纪和近代早期的财产继承史料全面考察英国近代早期的家庭内部关系，以期在验证两派观点的同时提出自己的见解。
五、研究方法
财产继承这一课题可从三个方面着手。首先是法律角度。这一角度又可分为两个方面，一是以纯粹描述财产继承法律条文变迁（Legal history）为主，二是以论述财产继承制度史（institutional history）为主。这两个方面都要运用法学理论和方法。其次是社会史角度。这一角度应把“财产继承”与婚姻、家庭、妇女等问题结合起来进行研究，揭示“财产继承”与社会结构之间的内在联系。这个角度需要利用的是统计学、人口学的相关知识。再次是文化角度。文化角度是目前最流行的一种撰史方法。这种方法主要是运用人类学、心理学、文学的理论对人类物质文化、观念文化、社会关系态文化（各种组织、制度）乃至深层心理进行研究。如果将这一角度应用于财产继承研究，其主旨应是借“财产继承”的 “事实”来解释13-18世纪英国的“社会文化心理”。而社会又是由一个个人所组成，因此要解释“社会文化心理”必先理解“个人文化心理”。因为历史虽然在变，人性却是相通的。理解了“古人”，也就理解了“自己”。所以文化角度的关键是用“财产继承”的事实来解释13-18世纪英国“个人文化心理”或“父家长文化心理”。毕竟“家长”是家庭财产分配的主角。所以易中天先生说：“研究历史也好，讲述历史也好，都必须‘以人为本’，以民族的文化心理为核心。以人为本，历史才是有意义的。以民族的文化心理为核心，一个个历史事件和历史人物在我们面前才可能变得鲜活起来。这些鲜活的故事和生命将促使我们反省历史，反省社会，反省人生，反省自己……” 
事实上，上述三个角度并不互相排斥，完全可以综合利用。原因在于“财产继承”本身是一个跨学科的话题，与法律、家庭婚姻、妇女、文化等诸多研究领域密切相关。但这样做难度比较大，因为三个角度之间的主次不易把握。以法律角度为主，不但有失新意，还容易写成一本流水账。社会史角度是近三十年来学者最常用的方法，以此角度为主撰写本文不失为稳妥之举。但读起来很平常，不能吸引人。文化角度固然新颖，却有很强的主观意识在里边。因为文化毕竟是一个抽象的东西。选取何种历史事实，如何把历史事实与社会文化心理联系起来，从何角度阐发社会文化心理，全凭作者说了算。因此，以文化角度为主写“财产继承”则易写成一篇主观臆断的文章。
当然，“不易把握”不等于“不能把握”。如果能恰当把握三个角度之间的关系，必能写出一篇美文。在笔者看来，本文应以社会史角度为主，其他两种角度为辅。把“财产继承”与“家庭”结合起来论述是最佳的选择，这应该是本文的主要部分，能为本文提供充分的案例作为论据，让本文建立在史实的基础之上。法律角度的作用是准确恰当地解释法律条文和术语。文化角度的作用则是通过描述——父家长——这一“个人的心理冲突”来理解古人，贴近古人，让古人变得鲜活起来。从而，让本文变得鲜活起来，并更具可读性。
另外，本项目还将尝试“研究历史要理解古人、体验古人”的研究方法。笔者认为，只有那些能抛却头脑中已有的系统和体系，回到当时的历史背景下，从历史人物的角度思考问题的人才是真正的历史工作者。日常生活史家在历史研究中也强调“体验”，主张站在历史当事人的位置上，“设身处地地感觉和体会”，研究历史最重要的是理解，理解了古人也就理解了自己。在本项目中，笔者也将尝试这种方法，将13-18世纪的英国封建主锁定为历史当事人，描述他们设计三种家产分配方案（family settlements）的过程，以及三种家产分配方案对其家庭内部关系的影响。在此过程中，笔者努力做到尽量不受现有的理论和模式的影响，完全从封建主的角度思考问题，感受他们面临的处境，和处理问题的方法。
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The Conflict between Affection and Reason
——Study on English Inheritance System 1200-1800
Chen Zhijian 
ABSTRACT
	1．put forward questions 
Generally speaking, inheritance meant the whole process during which family property passed from one generation to the next; this was the most important way by which people acquired property in pre-industrial period. But historically examining indicated that inheritance was not absolutely limited to acquiring and passing property. For example, Maitland thought the essence of inheritance was that the dead was representatives of the living’s social role; Sheehan pointed out that inheritance was the main devices helping landowners to realize their individual desire; Plucknett emphasized that although inheritance meant descent, it was an even more important instrument to maintain the safety of family; Holmes pointed out that the political right attached to inheritance was more crucial; Goody thought that inheritance was also a device to reconstruct intra-family relationship. So inheritance not only determined individual’s fortune, but has a close relationship with family, marriage, women’s position, landowners’ intention, and political power. 
So was the inheritance system from the 13th to 18th centuries, which could not be studied separately, but should be researched together with the aforesaid elements. According this thought, I made “family” the central visual angle of this thesis in the hope of setting up a connection between inheritance and intra-familial relationship which meant emotional relations of family members, including father-children relations, husband-wife relations, and children relations, etc. The reason was that intra-familial relationship has an interactional relation with property inheritance. The former would decide the result of property distribution to a certain extent, and this result would bore a great influence on family member’s relations.   
Since the whole inheritance system was so complicated, and the intra-familial relationship was so changeful that it was not easy to establish relations between the two, and it was difficult to find a point to cut in. The family settlements designed by the landowners themselves were not bad cut-in points. They were devices thought out by landowners in the aim of evading the dominant inheritance rules of medieval England. They included entail prevailing in 13th and 14th centuries, uses popular in the 15th and 16th centuries, and strict settlement used extensively by landowners in the 17th and 18th centuries. By virtue of these alternative means, landowners evaded relative provisions of common law inheritance rules and feudal tenure, in the result, attained the right of devising their property to some extent. Unlike the stiff common law rules, the family settlements were the best way to find out landowners’ real desire and intention when distributing property, and the result was the best way by which we could understand the intra-family relationship of landowners. So this thesis is not a comprehensive survey of all kinds of inheritance laws and customs in this period, but a systematic introduction to landowners’ family settlements and their wealth distributing notion. At the same time this thesis also attempts to establish relationships between ‘family settlements’ and ‘intra-family relationship’, uncover the characteristics of the English intra-family relationship during our period through analyzing the influence of family settlements. Concretely speaking, this thesis has three chief tasks: firstly, to reveal the real mentality of landowners; to depict the fluctuation of intra-family relationship; to examine the difference and interaction between law and practice. 
To realize above-mentioned objects, we need solve the following problems: what was the dominant inheritance law from the 13th to 18th centuries? Why did landowners design family settlements? What influence would family settlements exert on the portions of family members? What influence would the fluctuation of portions exert on the intra-family relationship? Making clear these problems helped to know English society of our period more profoundly.
2. Practical value
   We should pay enough attention to the interaction between law and practice needs in the process of development of English inheritance law. During our period, common law inheritance rules were not always unchangeable, actually they were renewed, amended, and reformed constantly，and they were also evaded by landowners frequently since they could not satisfied the individual needs. In the result, most of devices designed by landowners were legalized, or recognized by law. Through this kind of modification, English inheritance law was mending uninterruptedly, which made English inheritance law more and more flexible, and have a capacity for adaptation. So this study must be beneficial to deepen law reform course of our country.
3. content 

This thesis falls two parts, with an introduction at the beginning, following five chapters. Firstly, the introduction discussed the importance of the theme; then it presented the historiography and clarified the time, place and object of the theme; finally it explained the methods, and enumerated the materials used in this dissertation.

Chapter One discusses briefly the background of family settlements, and argues that landowners are not satisfied with the inheritance pattern of the time, which is characterized by feudal tenure and common law rules. Respectively, the following three charters elaborate on the three family settlements landowners designed, i.e., entail, uses and strict settlement. These chapters demonstrate that during the course of designing family settlements landowners were able to explore the appropriate way to amend the existing inheritance patterns, break through the feudal bondage, and obtain the freedom of controlling their wealth. However, the landowners also faced a difficult dilemma. They were always oscillating between two contradictory aims, i.e., keeping the integrity of family property and considering the welfare of weak family members. Sometimes they emphasized particularly on the former, sometimes the latter, all depending upon their needs at the time. They finally found a balance point between the two aims. This complicated and painful process not only exhibited the conflicts between reason and emotion in landowners’ heart incisively and vividly, but made the English inheritance system better and better.

Chapter 5 argues that family settlements exerted great influence on landowners’ intra-family relationship, which took on a characteristic of continuity from 14th to 18th century. During this period, the landowner never forgot stressing the integrity of family property and transfer of title and surnames. And the intra-family relationship did not become intimate overwhelmingly during the 17th and 18th centuries. At the same time we should also realize that landowners cared and cherished weak family members at all time through our period, love also existed in the families from 14th to 16th century. 
4. innovative points
    This thesis has three innovative points: firstly, as for the study object, This thesis is not a comprehensive survey of all kinds of inheritance laws and customs in this period, but a systematic introduction to family settlements designed by landowners. This angle visual made individual landowners the center of the thesis, broke the limit of the grand narrative characterized by “seeing only things while losing sight of people”. The family settlements indicated that landowners always swayed between reason and affection when distributing property. In addition，the family settlements paid highly attention to the weak(women, younger children, bastard children, etc.) in the family, brought them onto the stage of history; secondly, this thesis not only  investigated dominant common law inheritance rules, but took notice of other accidental law system, such as church law, equity law, manorial law, etc. we thought these law system played an important role in the history of property inheritance, they fought together with individual landowners, amending and evading dominant inheritance law. The counteraction, compromise, fighting and amalgamation between the two made English inheritance law more and more flexible and perfect; thirdly, when discussing the influence of inheritance, we planed to adopt the method of cultural history, emphasizing the influence exerting on intra-family relationship by family settlements, probing into the inner world of individual landowners. Inheritance has been the researchers’ object since the 15th century, but until the 19th century, scholars centered their research on the inheritance law text and its political influence. In the middle of 20th century scholars began to make use of inheritance material in the aim of study family structure and demography. Unlike the aforementioned two methods, we took inheritance material as the best way to understand landowners’ idea and mentality.
5. method adopted 
Generally speaking, inheritance can be studied from three aspects: The First is from the aspect of law, which is characterized by depicting the development of pure legal text about inheritance, or describing institutional history on inheritance; the Second is from the aspect of social history, which is characterized by establishing relationship between inheritance and family structure and demography; the third is from the aspect of cultural history, which emphasized such elements as culture, notion, social relations, and mentality. Of the three, the last should be the most popular one. If we try it in this study, it should be used to explain the social cultural mentality of English people in our period. But before we do this we’d better explain individual cultural mentality, since society is made up of individual people. Inasmuch landowners are the leading actors during the process of distributing family property, so the key problem of cultural aspect is making clear the individual landowners’ cultural mentality.
Actually, the above-mentioned three aspects do not exclude each other, they can be used together absolutely, and the reason is that property inheritance be itself an interdisplinary study, which ties to law, society, and culture closely. So it’s difficult to do like that, since it is not easy to control primary and secondary parts: If we study it from the angle of law mainly, the subject not only lacks of novelty, but is apt to make it into daybook; the angle of social history become popular in recent years, but also become more and more normal in similar study; although the angle of culture is novel, but subjective, for culture is an abstract concept. But if we employ the proper proportion between the three, this thesis must be excellent. So to the author, this paper should base on the angle of social history, in the same time, aiding by the other two angles. So this paper elaborates on the relationship between inheritance and family, which provide enormous cases for our study, the function of angle of law is to explain law term and items precisely, the function of the angle of cultural history is to help us to understand ancient people, to explore their inner world through describing the contradictory minds of the landowners when distributing property.   
In conclusion this thesis attempts to unfold a process in which landowners reconstructed the English inheritance patterns. And the characters (i.e., fluctuation and continuity) showed themselves during the process indicated that this process was corresponding to the overall development mode of England which was characterized by compromise, fusion, gradualism and reformation
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