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中  文  摘  要

	从1978年以来，我国从土地联产承包责任制的确立开始了农村集体土地制度的变革，随着时代的演进，国家不断以立法和政策来确认并固定土地联产承包责任制改革的成果，时至今日，这种以土地承包经营权制度为中心的改革越来越完备，为我国农业生产的发展和农民生活水平的提升作出了卓越的贡献。2007年《物权法》的颁布实施使土地承包经营权制度的改革在现阶段又达到了一个高峰，但相对于土地承包经营权的日益完善，我国现行集体土地所有权制度却裹足不前。因权利是人的权利，没有无主体的权利，且集体土地所有权主体制度的完善是塑造集体土地所有权制度的基点、是集体土地所有权回归私权品格的前提和保护农民合法土地权益的有效途径，故本文的研究围绕集体土地所有权主体制度的法律构造展开。全文共分九章，基本内容如下：

第一章“导论”。首先，本章提出问题并将研究范围限定在集体土地所有权主体制度领域。其次，描述了制约我国集体土地所有权主体制度建构的自然环境、政策背景、社会背景以及法律背景。再次，对我国有关集体土地所有权主体制度的研究文献进行了综合分析与扼要评价，指出已有研究成果主要存在研究视野偏狭、研究方法单一、研究成果疏于体系思维和法律构造脱离特定的时空背景等不足之处。第四，针对当前集体土地所有权主体制度研究中存在的缺陷，明确了本文从规范解读到制度建构的研究思路，并以此为基础选定了历史实证、法律实证、社会实证、价值分析和系统分析作为本文的主要研究方法，确立了提出问题、分析问题、解决问题和初步验证的研究框架。最后，指明了本文的研究目标和研究意义。本文的总体研究目标是：从理论上探讨法律上解放农民的可能路径，以重构集体土地所有权主体制度为实现农民解放的手段，并以完善的集体土地所有权主体制度作为集体土地法律制度建构的前提和基础，最终为实现农民法律上的解放创造必要的条件。本文的研究既具有理论意义，也具有实践意义。其理论意义表现为综合运用社会科学知识，构建一个研究集体土地所有权主体制度的理论框架；自觉遵循从规范解读到制度建构的研究思路，交替运用实证研究和价值研究的分析方法，突破了以往对集体土地所有权主体制度研究之方法的局限；考察集体土地所有权主体制度建构的国情基础，为“纸上的法”变为“行动中的法”寻找现实依据。其实践意义表现为以民事主体理论为基础，建构科学、务实的集体土地所有权主体制度，促使集体利益的充分实现；明晰基于集体土地所有权主体制度而产生的集体与国家、农民之间的关系，强化农民基本权利的保护；运用民法规范的体系化理论，以集体土地所有权主体制度的建构为前提，探索相关土地法律制度之适用难题的破解之道。

第二章“农村土地所有权主体制度的历史变迁与启示”。本章对建国后农村土地所有权主体制度的四个阶段，即农民私人土地所有权时期、高级社集体土地所有权时期、人民公社集体土地所有权时期和现行集体土地所有权时期以历史实证方法进行了细致的梳理，认为各时期的集体土地所有权主体制度均具有历史合理性，指出因我国农村土地所有权主体制度的建构以完成政治任务为中心，其发展以实现国家工业化为目标，其规范理念以苏联法为指导，故造成我国农村土地所有权主体形式具有团体性、主体性质趋于公法化、国家严重侵蚀农村土地所有权主体之利益以及农村土地所有权主体与农民之间的利益关系不清等制度属性，从而对现行集体土地所有权主体制度的运行造成了深刻的消极影响。对农村土地所有权主体制度的变迁进行实证考察给予我们的启示是：作为农村土地所有权主体的“集体”在不同时期的含义是不同的，但因其存在于特定的社会之中，故而具有历史的合理性，随着社会的发展，因以往对集体土地所有权主体制度构建至关重要的制约因素已经发生了根本性变化，这就要求应对在相应的历史背景下表现出的某些制度属性在现行集体土地所有权主体制度完善的过程中加以克服和修正。

第三章“集体土地所有权主体制度的法律文本解读”。本章以法律实证方法，对我国现行涉及集体土地所有权主体制度的宪法、法律和行政性规范文本和相关政策进行了系统的解读，明确我国集体土地所有权主体为农民集体，具体表现为乡镇农民集体、村农民集体和村民小组农民集体。在此基础上，本章对集体土地所有权主体制度进行了细致地反思，指出集体土地所有权主体已经陷入法律概念内涵模糊、主体缺位和利益虚化的困境。通过进一步的分析发现，导致集体土地所有权主体之制度缺失的根源主要是：主体制度建构历史理性的缺乏、物权理论研究倡导物权立法应坚持从“归属”到“利用”的指导观念的偏差，以及农民负担急需减轻和急于增加农民收入的政治考量三个方面。对我国集体土地所有权主体制度的实证解读结论给予我们的启示是：扭转物权法理论研究中指导观念的偏差迫在眉睫；对作为集体土地所有权主体的“农民集体”予以民法构造，是避免公权力入侵集体土地所有权制度领域的主要途径；设计“农民集体”获取土地所有权利益的法律方式是建构集体土地所有权制度的关键环节；集体土地所有权主体制度的完善必须以农民个人利益的保护为最终目标。

第四章“集体土地所有权主体制度的社会实证分析”。本章首先对“农村土地问题立法研究”课题组在2007年全国十省田野调查中涉及的农村土地所有权之主体状况进行了描述，明确了此次调查的农村土地均为集体所有，然后就集体土地所有权主体制度在农村社会运行状况的统计数据所反映的实际情形进行了简单的梳理和概括，最后结合我国相关法律制度与访谈材料，对集体土地所有权之主体制度的运行进行了较为细致的分析。在考察实地调查成果的基础上，本文得出以下结论：第一，行政权力严重干扰了集体土地所有权主体制度的运行；第二，集体经济发达水平与集体土地所有权主体制度的运行存在相关性，即一般情况下，集体经济愈发达，则集体土地所有权主体制度的运行状况愈好；第三，农村土地之确权对集体土地所有权主体制度的正常运行极为重要；第四，农户对集体土地所有权主体制度未来变革的期盼与我国当前的制度精神不相符合，但其中的矛盾并非不可协调。

第五章“集体土地所有权主体制度的价值目标与功能定位”。本章以对集体土地所有权主体制度的历史实证考察、法律实证解读和社会实证分析为基础，对集体土地所有权主体立法应追求的价值目标与力求实现的制度功能进行了探究，以作为建构具体的集体土地所有权主体制度的指导。通过研究，本文认为：法律的价值目标是追求正义，法律的功能是形成良好的社会秩序，一个法律制度若要恰当地完成其职能，就不仅要力求实现正义，而且还须致力于创造秩序，即法律旨在创设一种正义的社会秩序。具体到我国集体土地所有权主体制度建构中，其价值目标是根据我国农村社会及国家的制度系统，赋予农民平等地位、保障农民行为自由，以实现农民的生存权和发展权。在上述价值目标的引领下，我国集体土地所有权主体制度应当致力于实现相应的政治功能、经济功能和社会功能。其中政治功能就是坚持土地的社会主义公有制的基本经济制度；经济功能主要表现为应充分体现社会主义市场经济的精神，使国家、农民集体和农民在民事领域的地位平等，承认农民集体及其成员的物质利益，保护他们对财产的进取心，提高农村土地的利用效益；社会功能即为推进社会主义和谐社会建设。为了给集体土地所有权主体制度之价值目标的实现创造充分的条件，在我国集体土地所有权主体制度的建构过程中，应以政治功能为前提，以经济功能为奠基，以社会功能为保障。

第六章“集体土地所有权主体制度改革的宏观思路”。因我国集体土地所有权主体制度存在诸多弊端，不断有学者针对该制度存在的问题，提出各种变革的主张。其中主要有两种思路：其一，搁置集体土地所有权制度，通过建立和完善用益物权来谋求出路；其二，直面集体土地所有权主体制度自身的不足，对其进行改造。本章在集体土地所有权主体制度的价值目标和功能模式的指导下，对变革集体土地所有权主体制度的宏观思路的可行性和可接受性进行了探讨，认为从我国目前渐进改革的思路和对制度的理性选择出发，完善土地所有权制度是一个不可回避的课题，而改造农民集体，使之成为真正的所有权主体，既具有可接受性，也具有可行性，是唯一正确而现实的选择。

第七章“集体土地所有权主体制度之民法构造”。本章通过对我国集体土地所有权主体制度的深入分析，认为我国集体土地所有权之主体不是非法人团体，且亦不能对其以非法人团体形式进行再造；以总有理论诠释和改造集体土地所有权制度，其本质上仍然是赋予农民集体非法人团体的资格，不符合集体土地所有权的本质；农民集体的法人制改造是集体土地所有权主体制度完善的现实路径。将农民集体改造为法人后，则可以法人治理结构的完善，达到相关利益主体之间的权力、责任和利益的相互制衡，实现效率和公平的合理统一，从而使集体土地所有权之主体既不违背社会主义公有制的要求，也可以提高农村土地的利用效益，还可以促进农村社会的和谐。具体而言，应当对作为我国集体土地所有权之主体的农民集体进行股份合作社改造，以社员大会、理事会为其意思机关（权力机关）和执行机关（代表机关）。在对农民集体进行股份合作社改造后，应使国家从对集体土地所有权的行使进行全面管制回归到仅对农村集体土地行使必要的行政管理权，并积极造就集体土地所有权制度发挥最大功能的制度环境。同时，确认农民享有社员权，保证农民集体的成员均能够分配到相应的股份，使其拥有参与行使集体经济民主管理的权利，并有权基于股权获得集体土地所有权之收益。

第八章“农民集体之股份合作社改造对相关制度的影响”。对集体土地所有权主体制度的研究不应当孤独地处于农村土地法律制度体系之外，故在将农民集体进行股份合作社改造后，应当结合农村土地法律制度中之相关制度加以分析与探讨，不仅从民事主体视角分析集体土地所有权之主体制度的民法构建具有科学性，而且考察其与相关集体土地制度之协调性，以实现集体土地法律制度之体系和谐。本章研究表明，农民集体的股份合作社改造，可以促进我国现行集体土地所有权的行使以及土地征收、土地承包经营权和农村妇女土地权益保护等制度中存在的一些难题的解决，为农村土地法律制度的完善创造了有利条件和契机。

第九章“结束语”。本章对本文的主要内容和观点进行了简单总结，指出了需要继续研究的方向。
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Research on the Collective Rural Land Subject System
Gao Fei
ABSTRACT
	The establishment of China’s rural land contracted management legislation in 1978 signified the transform of China’s collective rural land system. Since then, more legislations and policies have been formulated to confirm the efforts of the transform. As a result, the rural land legal system innovation has been modified and contributed much to the improvement of China’s agricultural development and peasant’ living standards. The enactment of China’s Property Law in 2007 has pushed the innovation to a peak. The contracted management system has been greatly perfected, though the collective rural land ownership is still lagging behind. Every right is a proprietor’s right. No right without a subject. The construction of the collective rural land subject system is the base for the complete of collective rural land ownership. It signifies the premise that the collective rural land ownership has the attributes of the private right, and it also points to an effective approach toward the protection of peasants’ land right and interests. This dissertation focuses exactly on the construction of the collective rural land subject system, which consists of nine chapters.

Chapter one is the introduction of the dissertation. It firstly limits the scope of the discussion within the collective rural land subject system. Then it introduces the natural environment, the administrative background and the legal circumstance which constrain the construction of China’s collective rural land subject system. And then, the dissertation analyses and comments on the academic research findings ever exist and points out the shortages about the narrow field of view, the monotony of the research approach and the absence of systematic thought, as well as the deviation of the legislation from the social reality, and so on. Thus, the dissertation makes clear the research approach which is from code illumination to legislation. Based on this approach, the research uses many research techniques such as historic demonstration, code demonstration, social demonstration, value analysis and systematic analysis, and so on, thus establishes the framework of the dissertation which is from the introduction of the problem to the analysis and the resolve of the problem and then the preliminary test and verify of the conclusion. The general object of the dissertation is to find the possible legal approach to liberate the peasants theoretically, reconstruct the collective rural land subject system on which base to create the necessities for the legal liberation of peasants. The significance of the research lies in two aspects. Firstly, it integrates the social science knowledge and constructs a theoretical framework for the research of the collective rural land subject system. It breaks through the traditional research methods of the collective rural land subject system and looks for the reality accordance in changing the “written law” into the “action law”. Secondly, based on the civil subject theory, the dissertation constructs the collective rural land subject system scientifically and propels the achievement of collective interests. Also, the dissertation intensifies the protection of peasants’ basic rights and explores the practical meanings of the application of the rural land legal system.

Chapter two focuses on the historic changes and enlightenments of the collective rural land subject system. This chapter combs the four stages of the development of China’s collective rural land subject system since the founding of PRC which are private ownership of peasant, collective ownership of senior commune, collective ownership of people’s commune and the current collective rural land ownership. It discloses that the construction of China’s rural land subject system is focusing on the fulfillment of political objects and the achievement of industrialization, both of which have been influenced greatly by the former Soviet Union approach. This has led to the public law traits of the rural land owners group, as well as the ambiguity in its relationship between the state and individual peasants, thus has impressively influenced the perfection of the current collective rural land subject system.

Chapter three is the text reading of the current collective rural land subject system. Through code illumination, the chapter makes a systematic analysis on the current constitution, laws, regulations and other policies relating to the collective rural land subjects system and identifies that the subject of China’s collective rural land ownership should be peasant group. Furthermore, the chapter claims that the current system has been trapped by the ambiguity of the legal conception, the absence of legal subject and the emptiness of the legal interests. The dissertation claims that the source of the current predicament of the collective rural land subject system lies in the deficiency of the historical rationality, the deviation of the thought from “attribution” to “usage” of the land right, as well as the political concerns of eliminating social conflicts and enhancing peasants’ income.

Chapter four is the social demonstration analysis of collective rural land subject system. According to the large scale field research launched on China’s 10 provinces’ rural land which proves that the current subject of rural land is unanimously peasant collective, the dissertation analyses the statistics of the field research based on the collected data and the interview consensus and draws the conclusions that, firstly, administrative power disturbs seriously the operation of the collective rural land subject system; secondly, there is a positive correlation between the collective economic level and the operation status of the collective rural land subject system; thirdly, it’s utmost important for the regular operation of the collective rural land subject system to confirm the owners of the rural land property rights; and lastly, the orientation of the future innovation of collective rural land subject system doesn’t conform to China’s  current system logos, the contradiction is tunable, though.

In chapter five, the dissertation focuses on the figuration of the value goal as well as the function orientation of the collective rural land subject system. Based on the methods of historic demonstration, code demonstration and social demonstration, the chapter discusses the value goal and the function orientation the collective rural land subject system should pursue for. This chapter claims that the value goal is to endow the peasants equal status, guarantee their action liberty and ensure their right to live and right to develop. The function orientation should include political function, economic function and social function. The political function aims to persist China’s fundamental economy system of socialistic public owning of land. The economic function is to foster the idea of China’s socialistic market economy, ensure the equality of the state, the peasant collective and the individual peasants as civil subject, call for appropriate scale management of rural land and foster country labor force market. The social function is to propel the construction of China’s socialistic harmonize society.

Chapter six gives the macro train of thought of the innovation of China’s collective rural land subject system. Many scholars have criticized current collective rural land subject system for its malpractice and put forward various innovation suggestions. This chapter discusses the feasibility and acceptability of the macro train of thought of the innovation of China’s collective rural land subject system and regards it an inevitable problem to complete the system toward a successful economy innovation. This chapter claims it the only correct choice to change the peasant collective into the real owner of the rural land because of its acceptability and feasibility.

Chapter seven discusses the collective rural land subject system from the visual angle of civil law. This chapter claims that the subject of China’s collective rural land ownership is not a non-corporate body and can’t be transformed into a non-corporate body. This is because the essence is to endow the peasant collective the quality of non-corporate body if it is interpreted and transformed in accordance with the traditional theory of co-ownership. Apparently this does not conform to the essence of the collective rural land ownership. The peasant collective should be transformed into a corporate body under which circumstance it can be managed through the perfection of corporate body governance structure to reach the balance between power, obligation and interests of the relative parties and to uniform efficiency and justice reasonably. In detail, the peasant collective should be transformed under the joint stock cooperative system with the cooperator general meeting and the council as its authority and executive agency separately. Thus, the government should alter its role on rural land from an overall child guardian to an administrator where and when it is needed. With this system, meanwhile, the peasants should be ensured their right as cooperator and distributed their share, they should be endowed their right to management and right to profit based on their share in the collective.

Chapter eight focuses on the influence of the joint stock cooperative system of peasant collective on the application of relevant regulations. The research of the dissertation is part of the rural land legal system. The construction of the collective rural land subject system is scientific only if it is compatible with other relevant regulations with the rural land legal system. The research of this chapter shows that the transformation of peasant collective into a joint stock cooperative system helps solve many problems ever exist with the exercise of the current collective rural land ownership, rural land levying, rural land contracted management rights and protection of woman peasants’ right to land, and so on. The transformation also provides chance for the perfection of rural land legal system.

Chapter nine is conclusion. This chapter concludes concisely the main content and viewpoints of the dissertation, also the chapter points out the future research possibility what is needed.
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